The demand for accurate, scientific methods to determine contested facts in a criminal case must be balanced against the necessity to safeguard constitutional rights. The conflict is not a novel one. Past struggles concerned the admissibility into evidence of finger-prints, firearms identification, the results of medical examinations of accused persons, and radar speedometer tests, all of which have become relatively commonplace in criminal proceedings. Now the problem focuses upon the admissibility of compulsory chemical tests to determine alcoholic intoxication. There is a further complication in the case of compulsory blood tests due to the invasion of the body which occurs when the skin is pierced or a body fluid or other substance extracted.
Strong policy factors urge the acceptance of this scientific evidence. Traffic deaths and injuries in which consumption of alcohol was a factor have increased at an alarming rate. 1 Stricter enforcement of the statutes which prohibit the operation of a motor vehicle while under the influence of alcohol is sought and the need for an accurate method for determining alcoholic intoxication is especially acute. This latter observation is strengthened by the fact that opinion evidence '"National Safety Council, Accident Facts, 1956" pp. 43-71 points out that in 1955 there were 38,000 deaths and 1,350,000 injuries in the United States, an increase of 8% and 11%, respectively, since 1954. According to reports from twenty states, in twentysix of 100 fatal motor vehicle accidents a driver or a pedestrian had been drinking intoxicants. Similarly, in a Delaware study of 97 fatal accidents, 56 of 138 drivers involved had been drinking to some extent. (40.6%).
based upon the accused's speech, walk, demeanor, odor of breath, and other available observations concerning muscular incoordination are not completely reliable, especially in the border-line cases.
The reliability of chemical tests as a standard for the determination of acoholic intoxication is acknowledged by most medical experts today. Forty-seven states have given legislative or judicial approval to the use of chemical tests in the determination of intoxication. 3 Of course, reliability is affected by the methods employed, but assuming that the test is properly administered and the evidence identified and preserved, the objection to its accuracy would probably vanish. Furthermore, the test results do not create irrebuttable presumptions of intoxication, but provide instead only another factor for resolving the issue. 4 The absence of 4 Those states which have adopted statutes have patterned their legislation after §11-902 of the Uniform Vehicle Code (1956) which creates the following presumptions: "b1)...
1.
If there was at that time 0.05 percent or less by weight of alcohol in the defendant's blood, it shall be presumed that the defendant was not under the influence of intoxicating liquor; 2. If there was at that time in excess of 0.05 percent but less than 0.15 percent by weight of alcohol in the defendant's blood, such fact shall not give rise to any presumption that the defendant was or was not under the influence of intoxicating liquor, but such fact may be considered with other competent evidence in determining the guilt or innocence of the defendant; physical harm in properly administered tests and the fact that the taking of body fluid specimens has become commonplace medical procedure, are frequently urged as further reasons for the admission of the compulsory chemical test results.
Those who oppose the admission of chemical test evidence of intoxication, question the constitutionality of the test procedure when conducted without the consent of the accused. The contentions have been made that to extract a specimen of blood, urine, or saliva, or to conduct a breath test without consent violates the privilege against self-incrimination, constitutes an unlawful search and seizure, and violates due process of law.
SELF-INCRIMINATION
The most common objection to the admissibility of the results of compulsory chemical tests is that the privilege against self-incrimination provided by the state constitution has been violated. 5 The Fifth Amendment to the United States Constitution, which guarantees this privilege, does not apply directly to the individual states, nor are its provisions made applicable indirectly through the Fourteenth Amendment. 6 Consequently, the states themselves have determined the circumstances under which the self-incrimination privilege can be claimed. Although the argument is frequently made that compulsory submission to a blood, urine, saliva or breath test forces an accused to supply evidence to be used in his own prosecution in violation of the privilege, the great majority of courts have refused to accept this contention and have concluded that historically the scope of the privilege has been limited to testimonial compulsion. 7 The privilege against self-incrimination, it is asserted, was the culmination of a reaction 3. If there was at that time 0.15 percent or more by weight of alcohol in the defendant's blood it shall be presumed that the defendant was under the influence of intoxicating liquor;
4. The foregoing provisions of paragraph (b) shall not be construed as limiting the introduction of any other competent evidence bearing upon the question whether or not the defendant was under the influence of intoxicating liquor." -All but two states have constitutional provisions guaranteeing the privilege against self-incrimination, and in the two exceptions, Iowa and New Jersey, the privilege is protected by statute. IOWA CODE NN. tit. 31 §622.14 (1946); N. J. STAT (1952) . In the Alexander case the court found that submission to the breath test was not voluntary and adopted the Wigmore View since they found no substantial difference between fingerprints and a breath sample. Furthermore, the court enunciated the policy that a "fetish" should not be made of the self-incrimination provision "to protect enemies of society." In Wisconsin, Green Lake County v. In summary, if the self-incrimination privilege is interpreted from an historical point of view, there can be no objection to the evidence obtained by means of a compulsory chemical test. The purpose of the privilege is to protect against the extraction of evidence from the accused's lips and to safeguard his right to remain silent at his trial. To extend the coverage of this privilege to physical evidence obtained through compulsion is to lump with the self-incrimination privilege the principles of the rule against coerced confessions and due process concepts which results in an unnecessary extension of the privilege.
ILLEGAL SEARCH AND SEIZURE
A second contention frequently made is that a compulsory chemical test constitutes an illegal search and seizure and that the evidence so obtained should be suppressed on timely motion in any jurisdiction which follows the exclusionary rule respecting illegally obtained evidence. 8 Since the exclusionary rule, which is followed in the federal courts, is not binding upon the states, they are left free to determine the status in their own courts of illegally seized evidence. 19 In a majority of jurisdictions the exclusionary rule is not applied,"1 although there is some indication of a movement to extend the adoption of the rule either by statute or decision.2 The exclusionary rule has not been highly regarded by many authorities;" they feel that its net effect is to reduce the amount of reliable evidence in situations where the demand for truth outweighs personal inconvenience, short of violence to the person or the related problem of untrustworthy confessions. The basis for the rule, of course, is to protect individual interests from invasions of privacy without lawful warrants and to discourage overzealous police activity by rejecting the evidence thus obtained, regardless of its reliability.?
The provision which prohibits unlawful search and seizure creates problems primarily in those jurisdictions which have adopted the exclusionary rule. 4 The questions posed are 1) whether the withdrawal of body fluids without a warrant is an unlawful search and seizure; 2) whether the search is made incident to a lawful arrest; and 3) whether the search is reasonable. When the exclusionary rule courts have been confronted with the problem of whether submission to a compulsory chemical test is a search and seizure, they have uniformly held that it is and have passed on to the more difficult problems of the reasonableness of the search and whether the search was made incident to a lawful arrest.5 One court, while recently seeking to determine whether the taking of a blood specimen was incidental to the arrest, recognized that the withdrawal of the blood might be reasonable if the suspect were under lawful arrest, but concluded that a nine day interval between the seizure and the subsequent arrest itself was not a search made incident to the arrest.' 5 The court indicated that even though the arrest does not necessarily have to precede the search, the two events must approximate each other in terms of time.
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In contrast with this view, however, is that of another jurisdiction to the effect that even though the taking of a blood specimen precedes the arrest, if reasonable grounds existed for an arrest when the specimen was obtained, then the seizure was lawful as an incident to the arrest. 8 This rule was laid down in a case in which blood was removed from a semi-conscious suspect who indicated a lack of consent by withdrawing his arm when approached with a needle. Since that jurisdiction (California) had recently adopted the federal exclusionary rule, the issue of an illegal search was raised." The court found that on the basis of the (1957) . 26 The accused was taken to a hospital where a blood sample was withdrawn without his consent on the basis of the detection of alcohol on his breath and the fact that the accident occurred in the opposite lane of travel. Nine days after the accident and the chemical test the accused was placed under formal arrest. The issue before the court was whether a search could be made incident to an arrest and, if so, whether the nine day lapse satisfied the "incident" requirement. The test results were held inadmissible and in reaching the decision the court expressed doubt as to whether probable cause for arrest existed due to the lack of evidence indicating intoxication. A flexible standard of what constitutes an incident to a lawful arrest permits a test to be made a reasonable time before the actual arrest has taken place and thereby assures the evidentiary value of the test. The time element may be vital from the standpoint of accuracy as well as statutory requirements respecting the time in which the test must be administered.n Since reasonable cause for making an arrest is a prerequisite to the lawfulness of the seizure of the body fluid or substance to be tested, the dangers of indiscriminate testing and exclusive reliance on test results to determine the existence of a violation would be avoided.
The requirement of reasonable cause to believe that a crime has been committed before an arrest can be made, thus permitting a search to be conducted, may create additional problems in a jurisdiction following the exclusionary rule. Frequently, it is difficult to gather evidence of the suspect's intoxication since the only available evidence of intoxication may be the occurrence of the accident and the odor of alcohol on the driver's breath, evidence which some courts would find insufficient for making an arrest.Y The law enforcement offi-30 An eyewitness testified that the car was going fast and that the brake lights failed to illuminate when the car passed through a boulevard stop sign, struck a warning sign, and rammed into the bank of a ditch. There were no tire skid marks to be found. Beer cans were discovered in the back seat and one passenger was clutching a beer can in one hand and a wine bottle in the other when found. All occupants had the odor of alcohol on their breaths and the accused, after being taken to the hospital, regurgitated matter of a strong alcoholic odor whereupon the blood test was administered. People v. Duroncelay, 48 Cal. 2d 766, 312 P. 2d 690 (1957).
31 "There is no claim that defendant was not arrested within a reasonable time or that the arrest was not made on the basis of the facts known to the officer who investigated the accident, and we must presume a lawful arrest in the absence of a showing to the contrary. cers, in recognition of the requirements exacted by the exclusionary rule, as well as the reasonable cause standards of arrest, will be quick to make an arrest on grounds other than driving while under the influence of alcohol, even though such grounds be relatively minor.4 This presumably affords the right to make a search and thus seize a sample of blood, urine, breath, or saliva to support the more serious charge. This practice, of course, tends to weaken the policy sought to be enforced by the exclusionary rule.
DUE PROCESS
Since the decision of the United States Supreme Court in Rochin v. California, 3 5 the constitutional argument of denial of due process has been bolstered and is made available to an accused who has been compelled to submit to a chemical test. The issue of the reasonableness of the search and seizure is an issue of due process, the point being that in states not following the exclusionary rule it is necessary to employ the Fourteenth Amendment, or its equivalent in the state constitution, to exclude such evidence. In the Rochin case a physical struggle occurred and the accused's stomach was pumped against his will in order to obtain narcotic capsules that he had swallowed.
6
The Supreme Court declared the law enforcement conduct to be a violation of due process of law and reversed the conviction. The stomach pumping incident was considered to be "shocking" and "offensive."7
The multiplicity of policy factors which compose the elements of due process resulted in the adopm In Alexander v. State, 305 P. 2d 572 (Okla. Crim. 1956), arrest was for an unauthorized left hand turn after which the accused was taken to the police station and given various tests including a breath test. In Fletcher v. State, 298 S.W. 2d 581 (Tex. Crim. 1957) the accused was arrested while sitting in his parked auto for being drunk in a public place.
35 342 U.S. 165 (1952). 36 Rochin, who was thought to be dealing in narcotics, swallowed two capsules when seized without warrant by police officers in his own home. After they had failed to extract the capsules by "jumping on" Rochin and attempting to pry his mouth open, he was handcuffed and taken to an hospital where an emetic solution was forced through a tube into his stomach, whereupon he gave up the capsules later found to contain morphine.
3 ,,... We are compelled to conclude that the proceedings by which this conviction was obtained do more than offend some fastidious squeamishness or private sentimentalism about combatting crime too energetically. This is conduct that shocks the conscience ... this course of proceeding by agents of government to obtain evidence is bound to offend even hardened sensibilities ... convictions cannot be brought about by methods that offend a 'sense of justice' .... " Id. at 172, 173.
tion of a test by the Supreme Court that was necessarily ill-defined. The Court could only outline the general consideration that conduct offensive to the community sense of justice constituted a violation of due process. The application of the test in future cases would depend upon the particular facts involved in each one of them. After the Rochin decision, the question of whether a compulsory chemical test constituted conduct proscribed by that case was debated in the state courts. The trend of the decisions has been to limit the application of this doctrine to brutal and shocking conduct, not found to exist where chemical tests were administered by qualified persons. In support of the blood test specifically, and of the chemical tests generally, the state courts have pointed to the lack of danger and the frequent use of blood specimens for such purposes as marriage licenses, pre-induction military physicals, normal medical care, and admission to universities. Furthermore, policy factors favored the admissibility of the evidence, since statistics clearly show that alcohol is a major factor in traffic deaths.9
Recently, the United States Supreme Court itself was confronted in Breithaupt v. Abram 5 with this issue of whether the compulsory chemical test violated due process as formulated in the Rochin case. In the Breithaupt case a blood sample was taken from an unconscious motorist without 38 State v. Berg. 76 Ariz. 96, 259 P. 2d 261 (1953) , where the conscious suspect was placed in restraining straps while his head was being held in order to obtain a breath specimen. The court attempted to distinguish between a natural product of the body which was utilized and elements of the body that require breaking the skin for example. To attempt to distinguish between the two in this manner is to rely solely on the nature of the invasion, excluding the additional factors of force and commonness of the experience used to obtain the sample. his consent and the results of a chemical test for alcoholic intoxication were admitted into evidence. The majority opinion characterized the Rochin case just as did the state courts, emphasizing the fact that brutality measured by the community sense of justice was involved and not that of any particular individual." Although due process was not considered violated by the extraction of a blood sample without consent, the Court indicated that if tests should be made indiscriminately or conducted by unqualified personnel, then there may be a basis for the application of the Rochin, doctrine."2
The dissenting opinions in the Breithaupt case noted the similarities between this case and the Rochin case by pointing out the invasion of the person's body, the public interests which are involved, and the lack of dangerous after-effects. They concluded that the two cases could be distinguished by the majority only on the grounds of physical resistance and personal reaction against the stomach pump in the Rochin case, criteria which the dissenters considered unsubstantial.4" This serves to emphasize the great difficulty encountered in the attempt to formulate standards of due process by which to judge conduct.
While there may be truth in the dissent's comment that the test adopted by the majority places the due process concept on "shifting sands," it seems appropriate that there be flexibility here. When weighing policy factors, it is quite probable that a different result will be obtained not only as the facts change, but as the social values of the community change with time." The validity under due process considerations, for example, of a compulsory chemical test which is made after a skirmish with the police, or a urine sample secured from either a conscious or unconscious narcotic suspect by compulsory catheter, remains open. 41 1,... due process is not measured by the yardstick of personal reaction or the sphygmogram of the most sensitive person, but by the whole community sense of 'decency and fairness" that has been woven by common experience into the fabric of acceptable conduct." Id. at 436. at 438. 43 "Only personal reaction to the stomach pump and the blood test can distinguish them. To base the restriction which the Due Process Clause imposes on state criminal procedures upon such reactions is to build on shifting sands." Id. at 442.
11 "In the common-law process, decided cases become fixed points from which boundaries are drawn and contours filled in. That is the process that has been used from the outset in giving meaning to the due process clause." Schaefer, Federalism and Slate Crimnal Procedure, op. cit. supra.
There are basic factors, however, to be taken into account when determining whether conduct offends the community sense of justice. These are the brutality of the conduct of the law enforcement officers, the community reaction to the particular type of invasion as determined by the court, and the public interests involved. For present purposes it is sufficient to state by way of summary that a compulsory blood test made by qualified personnel in the proper manner without violence to determine whether the suspect was driving while under the influence of alcohol is not a violation of due process of law.
IMPLIED CONSENT STATUTES
Prompted by the public policies already mentioned, as well as the effort to obtain evidence of the chemical test and still avoid the problems caused by belligerent or unconscious suspects, some states have enacted implied consent statutes as a remedial device. 4 i The rationale of the legislation is that use of the highways is a privilege that is subject to reasonable conditions which the state may impose in the interests of public safety and welfare. The states have traditionally enforced these requirements through the media of license, fine, and imprisonment. Consequently, it is contended that it is reasonable for a state to enact a statute which provides that every motorist who operates a vehicle upon the public highways gives his consent to submit to a chemical test should he be arrested for driving while under the influence of alcohol. Further, the statute provides that even though he has consented to the test, he also may refuse to submit, but if he does refuse, the privilege of using the public highways in that state is forfeited, provided, however, that a subsequent hearing held by the licensing agency discloses an unreasonable refusal to submit to the test. The statute which implies consent to submit to a chemical test has raised a number of constitutional arguments, chief among which are the alleged violation of the self-incrimination privilege, the violation of provisions which afford protection against unlawful search and seizure, and the denial of due process. The arguments are essentially those described heretofore and the cases dealing with the question have found no compulsion even where the driver was warned that his license might be revoked should he fail to submit to the test. 46 Another case held that where the accused failed to submit to the test and was acquitted of the charge of drunken driving, the hearing official still had the power granted under the statute to revoke the driver's license, since this was a separate proceeding from the criminal charge, Another constitutional argument raised has been that of denial of equal protection of the laws on grounds that the statute does not apply with equal force to unlicensed drivers. This contention was summarily dismissed by one court.
s These implied consent statutes are analogous to the statutes dealing with jurisdiction over nonresident motorists, which also rely on the concept of implied consent through operation of a vehicle on a public road.4 There are substantial differences, however. The nonresident motorist statute does not involve a physical invasion of the person. Neither does it involve problems of self-incrimination and unlawful search and seizure, nor does it provide for an option to refuse, which gives rise to an alternate punishment.
Although the hearing itself has been unsuccessfully challenged as a criminal action without a judge and jury, and without protection of the selfincrimination privilege and rules of evidence, 0 no one has questioned the licensing agency's right and power to conduct a hearing to determine the reasonableness of the suspect's refusal to submit to the test. The courts have held that the hearing is not a criminal trial, but merely an administrative function to determine whether the privileges granted by the state should be revoked. It is apparently conceded that the delegation of power to entertain the hearing is proper and that the standards of reasonableness are adequately defined.
5 ' The implied consent statute has not as yet been thoroughly tested by the courts. It is not certain that the consent obtained would be suffi- 46 People v. Ward, 307 N.Y. 73, 120 N.E. 2d 211
